CANADA: New Supreme Court
Appointment Likely to Be
Ideologically Aligned With
Current Government, Say
Experts

Say good bye to the will of the people of Canada.

Tara MacIsaac writes in the Epoch Times:

Prime Minister Justin Trudeau is set to appoint a new judge to
the Supreme Court of Canada, an institution that has
considerable power over policy compared to elected
officials—and for much longer, say policy experts.

“The Supreme Court has a veto power over provincial
governments, and it has the same veto power over the federal
government,” said Ted Morton, professor emeritus of political
science at the University of Calgary and a former Alberta
Progressive Conservative cabinet minister, in an interview
with The Epoch Times.

a

Supreme Court judges have increasingly become “activists”
ruling not on the legal merit of cases but on what they think
is best for Canada, Morton said.

Some have pointed to former Supreme Court chief justice
Beverley McLachlin’s remarks as proof of this, including in a
2015 National Post interview.

“My job is simply to listen to what the parties have to say,
and to do my best to understand the position, the
ramifications of deciding one way or the other, to think about
what’s best for Canadian society on this particular problem,”
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she said.

Morton and others are worried that what they characterize as
the court’s activism will increasingly favour the Liberal
Party’s view of what is best for Canadian society, due to the
selection of who gets to sit on the bench.

The latest vacancy in the court resulted from the resignation
of Justice Russell Brown of Alberta, appointed by former prime
minister Stephen Harper. Brown was one of the few more
conservative-minded judges, and Trudeau is unlikely to appoint
any such judge to fill his place, Morton said.

“It's likely to be somebody who has close ties and has the
same ideology or same philosophies as the Trudeau government,”
he said.

A new Supreme Court of Canada judge will need to be appointed
to replace Russell Brown. (The Canadian Press/Adrian Wyld)
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Into the 2040s

Trudeau has already appointed five of the nine judges—this
will be his sixth—an unusually high number for a single prime
minister. And these judges may carry his policy priorities and
values into the 2040s, said Thomas Klassen, a York University
public policy professor, in an article for The Conversation
published June 21.

Supreme Court judges serve until the age of 75, which means
Trudeau’s most recent appointments, Justice Michelle
0’'Bonsawin and Justice Mahmud Jamal, could serve until 2049
and 2042 respectively.

“By then, Trudeau will be long gone from the political arena,
but his priorities and values will continue to shape the
nation,” Klassen said. “In fact, the Supreme Court already
bears Trudeau’s stamp given 0’Bonsawin is the first indigenous
Supreme Court justice and Jamal is the first racialized
Canadian to be named to the court.”

The Supreme Court has been the decision-maker on some of
Canada’s most important policies, including in recent years
the carbon pricing law of 2021.

Climate Change Policies

The judges upheld the Liberal government’s carbon pricing
policy 6-3 on the reasoning that climate change is a threat of
“national concern,” thus giving the federal government
jurisdiction and overriding provincial objections, including
Alberta’s.

And Morton predicts the same results for an upcoming decision
on Bill C-69, often called the “No More Pipelines”
bill because of the regulatory burden critics say it puts on
major infrastructure projects. Alberta is also a primary force
in challenging that law, given its implications for the oil
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industry.

Bill C-69, the Impact Assessment Act, came into force in 2019,
but Alberta and other provinces have since challenged it in
court. It essentially gives Ottawa some power over projects
that have certain environmental or socio-economic impacts.

Alberta’s highest court said the “existential threat” to the
division of powers in Canada posed by C-69 was more pressing
than the “existential threat” of climate change it might
mitigate. The Supreme Court heard the case in March and has
reserved judgment.

Elected Officials, Appointed Judges

Morton said it is concerning that Supreme Court judges, rather
than elected officials, are the ones with the power to make
such impactful decisions.

“Every province is unique, and federalism allows each province
to be governed primarily by people that they elect. Those are
people that come from their neighbourhoods, understand their
issues, and every four years are accountable back to the
people that have to live with those policies,” he said.

“There’s no accountability for the Supreme Court. These are
distant faraway judges who have no feel, no sense of what
local or regional communities want or think are important.”

Canadian scholar and author William Gairdner looks to British
history, the roots of Canada’s governing system, in likewise
arguing that the Supreme Court should not effectively have the
power of lawmakers.

Gairdner told The Epoch Times that in England, in the 16th and
17th century, Parliament sometimes served as a court. For
instance, it tried King Charles I and ordered him beheaded.
But after the Restoration period, a clear separation emerged
with the idea that Parliament should make the laws and courts
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should rule on them.

“Parliament should no more try a murderer than a court should
make a law,” Gairdner said.

And that's largely how it was with Canada’s Supreme Court, he
said, up until the Charter of Rights and Freedoms came into
force in 1982 under then-prime minister Pierre Elliott
Trudeau.

How the Charter Changed the Court

Gairdner is among many who have written about the changes the
charter created in the role of Canada’s Supreme Court.

Many have said the charter elevated the role of the court by
allowing judges to make sweeping legal changes through their
interpretation of the charter’s meaning. It gave the court
more power to dismiss the decisions of Parliament and
legislatures if those decisions didn’'t align with their
charter interpretations.

The so-called “living tree” view of the law took root, which
holds that the law grows and changes like a tree, Gairdner
explains.

“The idea is that it should change, and it should evolve—they
use the word ‘evolve’ instead of the word I prefer, which is
‘mutate,’” he said. “Mutations are not always good.”

The opposite of the “living tree” view is not about everything
staying absolutely the same, but about change being initiated
by elected officials. Elected officials make laws and judges
do their best to uphold those laws according to the lawmakers’
intent.

Lawyer Gwendolyn Landolt, who has been a close observer of
Canadian politics for decades, recalls her thoughts in 1982
when the charter came into force.



“I was very active, saying .. ‘Do we know what’s happening?
We’'re transferring power from Parliament to this handful of
appointed people,” Landolt told The Epoch Times. She published
a book on the topic in 2019 titled “From Democracy to Judicial
Dictatorship in Canada.”

A lot rests on who is doing the appointing, she said.

Who’s Doing the Appointing

Stephen Harper appointed three judges when he was prime
minister, and they are clearly not all conservative, Landolt
said.

Harper appointed Brown, but he also appointed the current
Chief Justice Richard Wagner. At Wagner's first press
conference as the court’s chief in 2018, he told reporters he
was proud of the court being “the most progressive in the
world.”

Landolt said she doesn’t have faith in Trudeau’s ability to
pick a judge on legal merit or to consider the need for judges
with varying perspectives.

She cited various reasons for this lack of faith, one of which
was Trudeau’s choice of Paul Rouleau to oversee the inquiry
into his decision to invoke the Emergencies Act in 2022.
Landolt was among many who questioned the choice, in light of
Rouleau’s connections to the Liberal Party.

Qualified candidates to replace Brown may submit
applications until July 21, after which a non-partisan
advisory board is expected to pick a shortlist to present to
Trudeau.

While the prime minister is expected to consult with others,
the decision is ultimately his.
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